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~ ETHICS IN GOVERNMENT

TODAY - BRIEF DISCUSSION ON SOME OBSERVATIONS ABOUT
ETHICS IN GOVERNMENT ACT FROM EXPERIENCES OF PAST FIVE AND
ONE HALF MONTHS |

MOMENTS TO CONTEMPLATE SUBJECT WITH ME,

THIS ADMINISTRATION IS FIRST TO HAVE TO COME TO GRIPS

‘ —AS ATTORNEYS AND INTERESTED; I HOPE YOU WILL TAKE A FEW
AND ESTABLISH PRECEDENTS

O THROUCH TRFIRST (ADMINISTRATION. TO=G0- THROUGH TRANSITION UNDER REQUIREMENTS Coia

Ci - THUS, FiOF ETHIGS LN:iGOVERNMENT ACT - THUS, FIRST TO BE ABLE TO -
ITS REQUIREMEASSESS: IMRAGT OFACT AND ITS REQUIREMENTS ON RECRUITMENT -
| AND PLACEMENT OF PRESIDENTIAL APPOINTEES.

-ON HEELS OF WATERGATE, AND ONE OF ITS BY-PRODUCTS = SHAKEN
PUBLIC CONFIDENCE
BURT LANCE, ETC.

ONE OF REACTIONS, AMONG OTHERS, ENACTMENT OF ETHICS IN
GOVERNMENT ACT

PRINCIPAL ASPECTS - THREE—FOLD
1) INCREASED AND INFLEXIBLE DIVESTITURE REQUIREMENTS

2)  PUBLIC DISCLOSURE OF FINANCIAL INTERESTS
3)  POST-EMPLOYMENT RESTRICTIONS - “REVOLVING DOOR”




OUTSET - PLEASE DON'T MISTAKE WHAT I'M SAYING

- SOME GOOD, NECESSARY, HELPFUL (DEFINITION OF

“BLIND TRUSTEE")
= NOT DENIGRATING. IMPORTANCE OF EHTICS IN GOVERNMENT

WORKING IN FIELD FOR OVER TEN YEARS

= WE ARE SCRUPULOUSLY COMPLYING WITH ACT NOW ON
BOOKS, WITH ASSISTANCE OF THOSE IN THIS ROOM

-~ AT THIS MOMENT IN HISTORY, YOU AND I ARE IN
UNIQUE POSITION TO EVALUATE IMPACT
MUST SEE THAT UNIQUE EXPERIENCE IS NOT LOST

n7 BUTWHERE ARE WE NOW? HOW DOES ACT IMPACT ON RECRUITING

ATTRACTIVE CANDIDATES?

FIRST NOTE: CERTAIN TECHNICAL ASPECTS NEED CHANGE

WON'T BORE, EXCEPT - ACT NEVER CONTEMPLATED TRANSITION
JERRY-RIG

SECOND NOTE: REALLY DO NOT KNOW WITH PRECISION HOW MANY

PEOPLE REJECTED-QR WERE PRECLUDED FROM PUBLIC SERViCE DUE TO
ACT

-~DID NOT EVEN APPLY
--USED AS AN EXCUSE

DO KNOW IT OCCURRED/NEWSPAPER REPORTER ASKED - HOW PROVE WITHOUT

DATA - AS MUCH DATA AS CONGRESS DID
DO KNOW CUMULATIVE IMPACT ON ALL REQUIREMENTS, PLUS VOLUMES,

TIMES - CONSUMING REPORTING REQUIREMENT - INDEED TOOK ITS
TOLL




CUMULATIVE IMPACT
DIVESTITURE:

MUCH WRITTEN ON ISOLATED CAéEé -~ INDIVIDUALS COULD NOT
UNDERTAKE GOVERNMENT SERVICE - REQUIRED DIVESTITURE TOO
GREAT OR NOT POSSIBLE
OTHERS - HAS OCCURRED
EXAMPLES: BIZARRE-"OLD FAMILY TRUST”
- HOUSING PARTNERSHIP - HUD
- ENERGY DEPARTMENT = BUILDS LIFE - EXPERT
NOT ENOUGH PRIESTS AND NUNS WITH EXPERIENCE
TO STAFF DOE |
Te tneEe varuantr EACHENSTANCEr=zPUBLIC LOSES VALUABLE PERSON; WAS THERE
rmen niveoTACLFGITIMATE NEED FOR REQUIRED DIVESTITURE?
DIVESTITURE MAY BE REQUIRED IN SOME INSTANCES
NOW 1S THE TIME FOR CREATIVE THOUGHT V. THROWING UP HANDS
IS THERE POSSIBLE TAX REFORM LEGISLATION - CURE DEVASTATING
IMPACT |
CAO GAWS/DESIRE TO SERVE V. NEEDS OF FAMILY
PERHAPS THE ANSWER 1S DEFERRAL. OF CAP, GAINS - AS WITH SALE OF

RESIDENCE 1F DIVESTITURE 1S REQUIRED

SHOULD ADD == NOTJ DVOCAI N A PECIFI SOLUTION TODAY.,
TRYING TO IDENTIFY PROBLEM AND ILLUSTRATE NEED FOR _LEMEBL
INSIGHT AND THOU H[ -
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PUBLIC DISCLOSURE OF ASSETS - WHAT IS PROBLEM:

- SOME PHILOSOPHICAL - NOT NECESSARY AND INVASION
OF PRIVACY OTHERS SAY

. = COST OF DOING BUSINESS

- WHY LOSE SERVICES IF THERE IS AN ALTERNATIVE?

EACE TWO EXTREMES: PUBLIC=RIGHT TO KNOW OR BE ASSURED
| PRIVATE-RIGHT TO PRIVACY

WHERE IS PROPER BALANCE?
- IS IT NECESSARY, AS NOW, LIST ALL ASSETS AND SALARIES?
- ENOUGH TO PROVIDE DATA TO CONGRESS/EXECUTIVE BRANCH
CERTIEY AND MONITOR
ORED CENOUGH: (EO5:REVEAL SO CAN BE MONITORED OR DISCUSSED AT
CONFIRMATION HEARINGS
- IS IT NECESSARY TO KNOW $100,000 IN STOCKS UNRELATED
TO JOB - ENOUGH OVER SET AMOUNT?
WHY PEOPLE OBJECT: PHILOSbPHfCAL; BUT MORE

OFFENSIVE - IDENTITY OF PARTNERS IN UNRELATED PRIVATE

TRANSACTION
~ SPOILING OF CHILDREN
- TARGETS OF THEFT, SOLICITATION, KIDNAPP ING

WHERE IS BALANCE?
LINE BETWEEN PUBLIC NEED AND PUBLIC VOYEURISM
I SUGGEST WE ARE BEYOND REASONABLE AT THIS POINT
THE QUESTION IS OR SHOULD BE: WHAT IS REALISTIC?
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Talk to WH Fellowships Commission

Friday, January 14, 1983
° Thank you
° Delighted to have chance to speak to friends and fellow

"Commissioners" as designated hitter for WH Chief of Staff Jim

Baker
2 Sorry Jim couldn't be here, as he had wanted to be.
x ;nfc:ceIReason[explanatiQn;for Baker absence?] Asked that I convey
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his apologies
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° So instead of Chief of Staff, you get "House Lawyer."
Sort of trading down -- you should at least get a "special

assistant to be named later" thrown into the deal

° But also get someone with special concern and involvement
in the program that is our common interest -- which is, of
course, WH Fellows program

° Thinking about this before coming over here today,

reflected that for me -- as I suspect is true for many of you

—- work on WH Fellowships Comm one of the most satisfying

duties I have




° Part has to do with diversity of Commissioners
themselves. Candidly, when you think about it, we are a
pretty interesting aggregation of people to be sitting on any
kind of board together, much less a Gov't agency of sorts.
For me, makes our meetings a special treat -- truthfully,
despite work of poring over resumes and interviews and the
rest, in many ways our meeting last year in making final
selections more relaxing and enjoyable than many vacations

I've had -- something largely due to this group.

®ith Partialsoihds Jter do, of course, with working with Jim

-~ Robe€rts and others on the Commission staff. All learned that

they are professional, competent; but most important,
committed to the program and care deeply about what they do.

We owe them our thanks ...

o Mainly, though, has to do with our work here -- which
involves becoming bery well acquainted with many highly
talented young men and women, as part of introducing some 15
or so to a year of working at higheét levels of our Gov't

e All of us understand this, of course, and I hope take
some satisféction from it. But I suspect particularly
appreciated by those, like me, who have moved in and out of

Gov't service over the years

o= o



e -In this process, one learns a good deal about what this
grand experiment of Founding Fathers is really all about, in
practice; one also loses a number of illusions about how the
way things wérk and don't work -- illusioﬁs that the Founders
probably never suffered from; and one also learns -- it should
be said -- that participating in an active, responsible way in
the business of self government can be a great deal of fun

° All of this underscores -- in a special, personal way —--

. valie of what'WH Fellowships Program seeks to do for those few
e swhecmake iItoakksthe way sthrough the selection process. It is

~~-difficult-task -to make judgments about the talents and

characters of so many talented individuals, particularly when
one must do so by Committee. But task is worthwhile because T
think we really are making contributions not only to
development of individuals selected, but to our country and

its Gov't

For the individuals, giving them what can and should be

unparalleled learning experience.

Some,things about Gov't you simply can't learn in private
sector. Convenience, for example, of having paycheck so small

that you can cash it with any cabbie.



Also learn that there really are certain kinds of
questions that only Gov't bureaucrats ask of each other. One

of my favorites —-- early in Adminstration -- [Mondale letter]

° Learn also that you have to play by rules; must respond
to these things in spirit in which they're offered; anything

else be ignored. Hence [Mondale response; followed by Webster

letter]

wbiyow alsaoirlearn some more valuable things -- things
efipecéssary tesknpewsifione is to be effective in business of
T i7=GOv'ti=-One of most important is life in fishbowl, where it is
simply true -- however trite may seem to some -~ that what is
"appearance" oftén bécomes the "reality" with which one must
deal if goals are to be accomplished.

Consider, for example, something our office in WH deals

with -- Ethics in Gov't Act and high-level Gov't employees

Reaction to Watergate; Bert Lance controversy, etc.
Detailed disclosures; strict conflicts of interest rules --
divestitures, recusals; strict rules even about what you can
do after you leave Gov't. First Administration to go through

transistion under Act; our office handles a great deal of this




° Difficult; complicated; often frustrating, for us and
appointees. Especially so since one of first things you
realize is has little to do with ethics, per se; has almost

everything to do with appearance of ethics.

° Problems that occassionally arise rarely have to do with
someone who is dishonest or out to line his own pockets;
almost always have to do with appearance of conflict or the

like, judged by standards of so~called "post-Watergate" era,

gs -=- preip whiebl<-cameng cother things -- press is self-consciously

adversarial and suspicious ST

° In short, operating principle not "Honesty is Best
Policy" so much as "Caesar's Appointees Must Be Above

Suspicion”

So one learns that Gov't often overreacts to perceived

problems; loses sight of Mark Twain warning:

"We should be careful'tp get out of an experience only

the wisdom that is in it -- and stop there; lest we be like

the cat that sits down on a hot stove 1id. She will never sit

down on a hot stove 1id again -- and that is well; but also

she will never sit down on a cold one anymore."
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° But one also learns that does little good simply to
bemoan. Not to say that we don't look for ways to change and
improve. But does mean that responsible response is to learn
that this is feature of public service in our era; and that
the true public servant learns to deal with it in way that

won't interfere with his ability to make contribution.

° This one very important lesson, I think, that WH Fellows

get chance to learn. One also learns its true as to

pmple, lasubstantivématters. For example, -last year's Executive

Orders on intelligence activities. - -

° Virtual consensus among wide variety of individuals that
there had been over-reaction to "disclosures" of few years
ago, that balance needed to be restored. Administration
carefully studied; long hours, many drafts, many months of

work; our office, again, had chance to be involved in this.

° Hopefully, goes without saying to this audience that
there was no intent or desire or "plan" to start “"domestic
spying"” or anything of sort; also, the actions President took
did nothing like this. But press coverage focused from
beginning oﬁ precisely this theme -- and this "appearance"

become a kind of "reality" with which one had to deal



° Thus, saw headlines reading "CIA Doublespeak Masks
Proposals for Homespy and Datahide." "Teasers" on network
news shows saying "CIA Among Us" -- this as teaser for story
that quoted Senator Moynihan of Senate Intelligence Committee
saying that important point was Administration had been very
sensitive to almost all coricerns raised on Capitol Hill on

this matter

° Again, WH Fellows get chance to learn that this is often

cour ceountry.sare.made.: - And -- while one can comprehend this
- kind of .thing intellectually -- in a very real sense you don't
fully understand it -- and hence don't fully understand Gov't

—— until you've been through it

° Hopefully, WH Fellows also learn, however, that proper
response is neither cynicism nor despair. Often tell legal
audienées, in discussing these kinds of problems, that the
vice of public misunderstanding of much that goes on in law
and Gov't is flip side of a virtue -- namely, that the public
deeply cares, in this country, about rule of law. Same is
true more generally -- public deeply cares about self-gov't,
democracy, all the things we all first learned about in civics

class long ago.
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° At same time, in addition to doing something for Fellows,

doing something for Gov't.

° Long history of "citizen soldiers" and "citizens
politicians." President deeply committed to this concept --
his own career, in many ways, a demonstration. Reason, in
part, for emphasis on private sector initiatives, involvement,
volunteer participation, so forth. This program, in many
ways, reflects same ideals.

. Thie atTm
ervintis Need cfoxr-professicnal civil servants, of course. Don't cur cou
vt o --mean -to-malign them at all. But need also for constant influx

of talented people from the world of business and world of
ideas. Not just that it makes Gov't more efficient, or run
better; also keeps Gov't close to people it serves, rather

than something distant, separate, run by "them" to affect

llus . "

° Tradition of individuals willing to put aside private
lives, and -- despite costs in money, personal privacy, all
the rest -- put talents and energies to work for country is

one of our greatest strengths.




° Essential we preserve it -- as Plato said, "The
punishment of wise men who refuse to take part in the affairs

of government is to live under the government of unwise men."

° I like to think -- as we pore over resumes, interview all
these bright young men and women, and do ocur best to make
these well-nigh impossible judgments about which of them
merits selection -- that we are helping to preserve that
tradition, by seeing to it that some of wise young men and

T Thiis spewomenslearm: fixst-hand:about this special sysﬁem under which

we are blessed to live. L Lo

° Thank you very much !
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MEMORANDUM

SUBJECT: Formal Advisory Opinion 83 OGE M '
FROM:  David R. Scott /( ﬂ Ve
Acting Director o _

TO: Designated Agency Ethics Officials

Enclosed is a copy of a recent formal opinion issued by this Office. It addresses the
question whether, or under what circumstances, a federal employee's vested rights in a
¢ z-“—;52%&‘2’?2?-,&?&9"5?3@% pension plan constitute a financial interest under 18 U.S.C. § 208.

G SR
S R I 4

issue was received by this Office on August 11, 1982,

issue wus received !rk\zr%u\e $t“§°£§8p9?}n&%%fon 1thI:S: £58k ]
a-roguest 11, DOHee OF that request including ¥ request for comments, was circulated shortly
ignated Age%@?"ﬁ?%ﬁ@é‘ &9 i%lli§f§?°‘%$’ev?éb§&%%}?i ;Q;]a;s;gnate'd Agency Ethies Officials. We received many
‘_ , comments presenting a wide variety of views, and we have taken all comments into

consideration in the preparation of this opinion.

It was suggested by some that a government employee having vested rights in a
pension plan does not have a finaneial interest in matters affecting the sponsoring
organization if the plan is insured by the Pension Benefit Guaranty Corporation. We could
not accept thet view. See enclosed opinion at page 4. Nor eould we authorize the
exemption by general rule or regulation of finaneial interests held as a result of pension
rights, except under very limited circumstances. See opinion n. 4.

Briefly, our conclusions are as follows: A government employee's vested rights in a
pension plan give him a finaneial interest in a particular matter whenever the employee,
as a result of such vested rights, is in a position to gain or lose from developments in or

| resolution of the matter. Whether & financial interest exists in any particular case

| " depends on both the nature of the particular matter and the terms of the pension
agreement; determinations must be made on a ecase by case basis. The typical pension
plan is so intertwined with the sponsoring organization that a government employee
holding vested rights in the plan will be deemed to have a financial interest in matters
affecting the organization, unless the employee can show otherwise. The Office of Legal
Counsel, Department of Justice was consulted on and did conecur in this opinion.

Enclosure
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United States of America

Office of

X . Office of Personnel Management
Government Fthics

Washington, D.C. 20415

83 OGE 1

January 7, 1983 :
Opinion Issued to a Department's Designated Agency Ethics Offieial

This is in response to your August 1, 1982, request for a formal advisory opinion on
the question "whether, or under what circumstances, a federal employee's vested rights in
a private corporation's pension plan constitute a 'financial interest' under 18 U.S.C. § 208,

so as to bar the em;iloyee's partieipating in a econtract or other particular matter involving
that corporation.™

Section 208(a) reads as follows:

hereofbXCEpt .Bs Dermitted by .subsection (b) hereof [providing for waivers],

gtes Government, of a independent agency of the United States, a Federal
R‘eSeFVé"‘B;arnE:d;i;égio';:,w Ticer, or employee, or of the District of Columbia,
WIS ISTTICT OF oo iany . .

Including” &  ‘special - “Govérnment employee, participates personally and
substantially as a Government officer or employee, through decision, approval,
disapproval, recommendation, the rendering of advice, investigation, or
otherwise, in a judicial or other proceeding, application, request for a ruling or

‘other determination, contraet, claim, controversy, charge, accusation, arrest,
or other particular matter in whieh, to his knowledge, he, his spouse, minor
child, partner, organization in which he is serving as officer, direetor, trustee,
partner, or employee, or any person or organization with whom he is

negotiating or has any arrangement concerning prospective employment, has a
financial interest—

Shall be fined not more than $10,000, or imprisoned not more then two years,
or both. ’

1 . By letter dated -August 18, 1982, you were notified that this Office had reviewed your
request and had determined in aceordance with 5 C.F.R. $738.305(a)(1) that it was one
which the Office would answer with a formal opinion. Shortly thereafter we eirculated to
all executive branch Designated Ageney Ethies Officials a notice of your request, seeking

their views on the issue raised. We received many valuable comments, and we have taken
them into consideration in the preparation of this opinion.
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At the outset it is worthwhile to note that our inquiry under the statute is whether,

. or under what ecircumstances, a government employee's vested rights in a private

corporation's pension plan give him either a direct or derivative financial interest in a
particular matter, rather than when or whether the employee has a financial interest in
the eorporation.2 . :

‘A government employee has a financial interest in a particular matter when there is
a real possibility that he might gain or lose as a result of developments in or resolution of
the matter. Section 208 does not require that the financial interest be substantial. It is
not necessary that the potential gain or loss be of any particular magnitude. Nor must the
potential gain or loss be probable for the prohibition against official action to apply. All
that is required is that there be a real, as opposed to speeulative, possibility of benefit or
detriment.3

The short answer to your question, then, is that a government employee's vested
rights in a private corporation's pension plan give him a finanecial interest in a particular
matter whenever, by virtue of such vested rights, the employee is in a position to gain or
lose from developments in or resolution of the matter. Whether a finaneial interest exists
in any particular case will thus depend on both the nature of the particular matter and the

. 2 _ See, by way of contrast, the predecessor of section 208, which providéd:

cont or membe- -MWhoever, being an officer, agent or member of, or directly or indirectly

Fitg nr eantrante ofiégéigggacgggggg: pecuniary profits or contracts of any corporation, joint stoek

any firm or parGOMPANY, or association, or of any firm or partnership, or other business

o mF e

- entity, -5 employed or acts as an officer or agent of the United States for the
transaction of business with such business entity, shall be fined not more than
$2,000 or imprisoned not more than two years, or both. 18 U.S.C. § 434 {1958).

Under section 434, the appropriate inquiry was whether the government employee had a
financial interest in the business entity. United States v. Mississippi Valley Generating
Co., 364 U.S. 520 (1961); United States v. Chemical Foundation, Ine., 272 U.S. 1 (1926).

3 Financial interests that are insubstantial, remote, or inconseguential can be dealt
with under the waiver provisions of 18 U.S.C. § 208(b), whieh provides in pertinent part:

Subsection (a) hereof shall not apply (1) if the officer or employee first advises
the government official responsible for appointment to his position of the
nature and circumstances of the judicial or other proceeding, applieation,
request for a ruling or other determination, contraet, claim, controversy,
charge, accusation, arrest, or other particular matter and makes full
disclosure of the financial interest and receives in advance a written
determination made by such official that the interest is not so substantial as
to be deemed likely to affeet the integrity of the services which the
government may expect from such officer or employee, or (2) if, by general
rule or regulation published in the Federal Register, the financial interest has
been exempted from the requirements of clause (1) hereof as being too remote
or too inconsequential to affect the integrity of the government officer's or
employee's services. : 0




- terms of the-pension agreement. Because of the broad range of variables in each of these
factors, we have found it impossible to devise a formula that will provide the answer, in
advance, to every question that might fall within the scope of your broed inquiry. It is
possible, however, to make some general statements about some commonly oceurring
situations.4 5

Pension plans come in many shapes and sizes, and we readily concede that
familiarity with all of the variations is beyond the capacity of this Office. However, we
understand that in a typieal plan contributions are made by the employer, the employee,or
both; the funds are held by trustees, who may or may not be employed by the sponsoring
organization; and the funds will be invested, often but not always, in the stoek of the
sponsoring company. Most plans fall into two major categories: defined contribution
plans and defined benefit plans. In the case of defined contribution plans, a separate
account is maintained for each participant in the plan, and the amount of benefits paid
upon retirement is a funetion of the amount contributed and investment performance. In
the case of defined benefit plans, contributions to the plan are held and invested together,
and each participant receives a fixed amount of benefits when he retires. In some cases
pension benefits are paid simply by the purchase of an annuity for each participant.S

This Office and the Office of Legal Counsel at the Department of Justice have
consistently taken the position that when a government employee has vested rights in a
pension plan of a corporation, and the pension plan holds stock of the corporation, the
employee ordinarily has a financial interest in matters affecting that corporation.6 There
is unquestionably a real possibility that the employee may gain or lose as a result of the

4 Whether or not a finanecial interest exists depends on a number of factual variables.
Therefore, we do not believe it possible to determine in the abstract whether a vested
interest in a pension plan is & "finaneial interest" for purposes of § 208{a). Whether or not
a financial interest in & matter held by virtue of vested rights in a pension plan will be
"too remote or too ineonsequential® to affect the integrity of the government employee's
services will also depend on both the nature of the matter and the terms of the plan.
Consequently, & waiver by general rule or regulation of all financial interests held as &
result of pension rights would not be proper under § 208 (b)2). However, it may be
possible for an ageney to determine that financial interests held in a eommenly occurring
type of particular matter as a result of employee held rights in certain kinds of pensions
do meet the criteria for waiver under § 208(b)2), and we would have no objection to a
waiver by general rule or regulation under such eireumstances.

- D For a thorough treatment of the characteristies and operation of verious types of
pension plans see D. MeGill, Fundamentals of Private Pensions (4th ed. 1979).

6 See, e.g., February 3, 1978, Memorandum from John M. Harmon, Assistant Attorney
General, Office of Legal Counsel to Barbara Allen Babeock, Assistant Attorney General,
Civil Division 7-9. See also R. Perkins, The New Federal Conflict of Interest Law, 76
Harv. L. Rev. 1113, 1131 (1963) and Association of the Bar of the City of New York, Conflict
of Interest and Federal Service (Cambridge, Mass.: Harvard University Press, 1960), p.
218. 3
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What to Do When
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* the White House Calls

| A guide to negotiating the legal,
financial and political maze of a Presidential appointment.
- by Fred E Fielding

| or the corporate executive in-  But to enzer high-leve! public service today,
L[| ¥itéd to assiime 3 responsible one must successfully negotiate a maze of legal .
|-Rosition 1i'theé Fedral Govern- and other requirements, and do so while being
[ ment, the. opportunity to en- exposed to levels of public and media scrutiny
B .. .| gege n public service’can be an  that can far exceed anything one is bkely to
e | b - ) _eXciting prospect — promising  encounter in corporate kife: With bag uck — or
B | — I exhilarating challenges, re- bad judgmen: — the “exciting prospect” of pub-
warding experiences and a chance to make a - kic service can become one of the most frustrat-
contribution to one’s country. For members of ing episodes of one’s le. -
the prospective appointee’s board of directors, When a corporate executive is tentatively se-
: there will be some regret at losing one of the lected to fill 2 Government post, it is generally
corporation’s key people; but this can be offset  best for both the candidate and his company if
by the pride of knowing that the President of one of two things happens. Ideally, the selection v
the United States shares the board's judgment will proceed smoothiy and swiftly through the - -
of that person’s talents and abilities. And, can-  clearance, nomination and confirmation process.
didly speaking, a Presidential appointment to a (This discussion will assume that the office in
Tajor government post seldom hurts the repu-  question is one that requires Senate confirma-
tation of either the individual or the company  tion, as is true of most — but not all (e.g., White
with which he was formerly associated. House Staff) — Presidential appointments to
et ey Y - full-time positions; however, many of the points
Fred F. Fieldingis  discussed are also relevant to important posts
Counsel to the for which Senate confirmation is not required.)
President of the H swift confirmation is not to be, however, it is
United States. He is  usually preferable that the tentative selection be
a former Partner of  aborted early and quietly, o
Morgan, Lewis and Here, as elsewhere, the keys to success are
Bockius. knowledge and preparation. To be sure, the
> best, most qualified and most prepared of candi-
dates for public office may fall victim to the
vicissitudes of politics, sometimes in ways that
can be neither predicted, a.nt.icip'ated. nor avert-
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PRESIDENTIAL APPOINTMENTS ..

ed. But a candidate who understands the pro-
cess. who know's the problems he must face and
the pitfalls he must avoid, is far more likely
either to be confirmed without difficulty, or to
realize when to withdraw from consideration
before it is too late to avoid embaitassment.

I will attempt to provide some guidance in this
area, about which very little has ever been writ-
ten. My advice is drawn from practical experi-
ence of several years (more than a decade, I am
reminded), both in the public and private sector,
of being involved in the selection and confirma-
tion of close to 1.000 Presidential appointees.
Hopefully. I will give you 2 better idea of what 10
do when you or a member of your company
receives that telephone call from the White
House.

When the scrutiny begins

By and large, the intriguing business of exact-
Iy how persons are “selected” for high appoint-

ive office is beyvond the stope of this article (see .

sicebar on the appoistment process). Instead.
= 4L JOSITeN: St2rts At a Jeter point — when the

for. £ ;position: 2ngthe ytasks-of personal and

Py
-

-4 £y Y-,

The scmuiny starts with the White House
inve of Presicentzl Personnel. which zlso had
primzEry responsibiity for ihe mitiz! tesk of iden-
tving the candidzze. Afier the mysterious work
{ personned selection hzs temztively setiled on
& peTson Who seems quelified for the job and
&opears t
teristics. the momen: arrives when the individ-
uil is asked if ke is-wiliing 10 be considered for
ke post in guestion. This question will-ofien be
ivlivwed by, or asked simuhznecusly with, a
preliminary offer of the job. At this point, before
. the cendidaie gives an unqualified Tesponse —
end. quite frankly, befcre he should think an
unguclified offer has been made — certain is-
sues must be addressed and resolved both by
the candidzte 2nd the Administration.

There is htle point in lenmatively accepting a
positien when one knows that there is some-
thing in his background that disqualifies him
from public service. or that, fairly or not, will
not withstand public scrutiny. A confirmation
heering should not be viewed as an opportunity
tu guine public absolution for past “sins,” and it

¢ House bee tentarively idemtified its choice *

«: have no vbvious disquaiifving cherac-

very rarely proves to be such. In addition, there
are often tremendous personal and financial
costs associated with public service, which can
easily be overlooked in the euphoria and excite-
ment of being offered a Presidential appoint-
ment. If these matters are not faced at this
critical, early stage of the appointment process,
the chances for later misunderstandings, disap-

- pointments and heartaches are greatly en-

hanced. :

It would probably be good to point out here
that everything about this process is not gloom
and doom. In my experience, for example, a
person who may have assumed for vears that
some jtem from his or his family’s past is dis-
qualifying is often mistaken. Also, a potential
problem that a candidate fears will disqualify him
if known may in fact be solvable if dealt with
early on, even though it would prove utterly
devasting if learned for the first time under the
television lights at a confirmation hearing.

The key point ] am trying to make is that it is

-vital for a candidate to put his cards on the table

&s soon as discussions with the White House
reach the serious stzge. and utterly foolish for

Jim not to do so. Remember, potential candi-

dates are, after all, “our” people. We want 1o
get them in office, if it is at all possible, and 10
avoid embarrassment to them (and to the man
for whom we work} if for some reason it is not.
In short. here, as in most areas of life. one of
the earliest jessons of childhood'— “Honesty is
the-Best Policy™ — turns out to be right.

Taking the “blood test™

If the “courtship™ between Presidential Per-
sonnel and the candidzte results in what one
might call an “engagement,” the potential nomi-
nee will be turned over 1o the tender mercies of
the Office of the Counsel to the President. This
stage of the process can be described — 1o
carry on with our metaphor — as a combination
of getting everything ready for the “wedding,”
and making sure the “blood test” reveals no
problem and we know in advance the znswer to

* the preacher’s traditional question giving every-

one present a “last chance” to object. Crucial to
all parts of the Counsel's duties are varjous -
forms that must be completed by the prospec-
tive appointee before a nomination will be per-
mitted to go forward. ‘

Some of these forms authorize certain stan-

dard checks, such as the FBI investigation de-

A confirmation
hearing should
not be viewed ag
an opportunity to
gain absolution
for past sins.
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scribed below, or the Interna! Revenue Service

report on whether our would-be public official is

in the habit of paying his taxes on time. Others

involve fimancial disclosure, another topic 1 will
" address in more detail. S

The mo.st important form

From the White House perspective, howev-
er, perhaps the most important is the “Personal
Data Statement” questionnaire. This series of
19 questions, to be completed in writing by the
candidate, covers a very broad range of issues,
including - financial and business relationships;
memberships in political, professional, social
and other organizations; involvement in civil liti-
gation or criminal investigations; published writ-
ings and public testimony; and any controversial
mcidents and associations. The last question on
the form really sums it all up: “Please provide
any other information which you regard as perti-
nent or which could be the possible source of
embarrassment to vou, or to the President. if
publicly known.” This information is reviewed on
a confidential basis by the Counsel to the Presi-
iois an. irdent..and he.or one of the attorneys-on his staff
: wwili interview each-candidate. -Often. follow-up
evemzico briore  pirtnczies doeierizhwillbe requested-and evaluzied before

wiit then gfnalivdgmentis made.szrae 1oov

anc gascughostthis-White House review stage.

-=-which continues through the FBI investigation

= — ]
The vast majority
of FBI reports on
potential
nominees make
very dull reading.
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and fmancial review stages about to be de-
scribed, our overriding objective is to achieve
one of the two preferred resuits noted at the
outset — uneventful confirmation or painless
withdrawal. The first is always the desired-out-
come, and we do everything possible to see 1o it
that problems — whether they invoive potential

- conflicts of interest or unfortunate incidents

from one’s past — are faced and dealt with
before a nomination becomes public. If the prob-
lems are simply insoluble, however, this is the
time to find out, befare one’s colleagues and
competitors and thousands of strangers are
reading all about it in the newspaper.

2) The FBI background investigation -

Among the forms each tentatively selected
candidate must complete are waiver letters au-
thorizing the Federa! Bureau of Investigation to
do what is called a “full field” background inves-
tigation, and a lengthy document, known as
Standard Form 86, that gives the FBI the infor-
mation it needs to start the investigation. The
Form 86 requires detailed information in a num-
ber of areas, e.g., all residences since 1937, all

jobs and the reasons for leaving each employ-" ™"

ment. all visits to foreign countries. nztref snd

PEYRN S

birthdates of all relatives, and so forth. The FBI ™ 7€ !

will then investigete the candidzte’s back--

ground, and prepare 2 “summary investigation
report” that will be reviewed and analyzed by

-~
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No Formula'in
Selection Process

The origins of 2 particular Presidential
appuiniment are often clouded. What might
seem to be a spontaneous selection — as if the
Administration had simply plucked from the
private sector “the” individual Central Casting
would have sent to fill the job — may in fact be
the resilt of 2 veritable campaign for the
position, carefully plenned and orchestrated by
the candidate and his friends and 2ssociates.
Similarly, 2 seemingly “natural chbice™ may
represeni a compromise settled on only after
one or another leading contender proved
unacceptable to this key Senator, or to that

§ SPRING 13
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- critical group of Presidential supporters. Often,

a pzrticular appointment will reflect 2 mix of
these or other factors, such that tmraveling the
various threads of talent search, personal
ambition. patronage considerations znd zll the
rest woven into any given selection will
frequently prove impossible even for those
intimately involved in making the final ____
recommendation to the President.

It is important not to lose sight of the fact that
this process of stzffing the Government is. from
start 1o finish, inevitably an intensely political
one, with all the implications for good and ill that
this adjective entails. Also, the way a candidate
was selected can, at times, become a factor in
the effort to get that individual confirmed —
especially if his so-called objective .
qualifications for a post are questioned.

. Fred Ficlding
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the Cuunsel to the President and other awyers
on his staff. I the nomination goes forward, the
report will also be available for review by the
Chairmar and Ranking Minority Member of the
Senate Committee considering the nomination
and. in rare circumstances, by other Senators
on that committee. . - - :

Though there is something understandably
intimidating about the idea of special agents of
the FBl looking into one’s past and then prepar-
ing reports that are reviewed by high-level
Washingion officials, there is in fact little one
need fear 2bout this part of the process. As a
matter of procedure. the reports are held very
close. In peneral. they are available only to the
lawyers in the Counsel's Office, each of whom
fally undersiands the need for special discre-
ion. 216 1o the Senztors who must pass on the
nominziion. And as far as substance goes, the
vest mzjcerity of FBI reports on potential nomi-
nees maeke very dull reading indeed!

Scuttling their own chances

. the problems that do

ajob, &ig

Ly Sl 1016L s Yers
“LeL ihe ex-emplover

e of e o7y 10 2n FBI 2gent.

: who bes, hasiag the FBI will £23

280 i teuch with-the Gismrantiod jormer bess.,

Cinn o meking o fzlse siztemeni on 2

nulmust be signed under oath — scetling

ninoes fur public uifice by Ris own hand.

Lize cveryone else. persons in the White

Heuse, ng members of the United States Sen-

© izke past problems z ot more seri-

sl E e tries 10 Gesemble sbont thess now,

The Losic miles are simple: ert on the side of

over-Ziiusiveness in respunding to the ques-
L lions, tell the ruth.

Lnd dway
& Fivancla! disclesire and the Cice of Gorern-
wei: Elivics

Ezch candidate mus: also complete an ex- -

higstive Snancial isclosere report. This form. a
Friniad product of the Ethics in Government
Act «7 4TS, requires 2 nominee 10 report, for
the curremt znd prior vear, all salary and other
incomie Cuiailed by source and amount. It also
Tequires Cisclesure of all “interests in property”
of the sraninee. his spouse and dependent chil-

- .

»

dren, with a “range of value” given for each

holding. Various additional information, such as
outstanding loans, any continuing relationship
with outside employers, or the identity of each
source of “compensation in excess of $5,000,”

must also be revealed. For lawyers, all majo: '

clients must be listed.

Focus on special financial arrangements

Unlike the White House “Personal Data
Statement,” the financial disclosure Teport not
only-is turned over to the Senate, but also is
automatically available to the press and public
upon request, once it has officially been filed. By
law, the form must be filed with the Office of
Government Ethics (OGE) within five days of
formal submission of a nomination to the Sen-
ate. OGE, along with the “ethics officer™ of the
department or agency at which the candidate
will be working. must review and cerafy the
form, and approve continuance of any fmancial
holding before the nominee, if confirmed, will be

- permitted to retain it. )
In this Administration — the first 10 undergo

2_full-scale "Presidential trensition under the
1978 Ethics Act — the virtually unvarying prac-

s1 lack of candor, "2 £

.69 Yis Form 86 the
9 . lice"has“been 10 have the financiz! disclosure

Teport prepared and reviewed in draft form,
both by the Counsel to the Presiden: and OGE,
before 2 nomination goes forward anc the final
versicr of the form is formally filed 2ng available
10 the Senate. press and public. This procedure
helps insure that the fina! disclosure report will
comply fully with the law., 2né a2lso helps the
White House 2nd OGE focus zhezd of time on
whatever specizl finznciz] arrangements —e. g.,
divestiture, or creation of a “blind trust”™ — may
be necessary in a given case. Also, it aliows a
harg louk — the last one before the nomination
and 2 candidate’s private ﬁnangia.l affairs become
public — at whether the prospective nominee is
financially and otherwise willing and able to
make the adjustments the law requires as condi-
tions 1o 2ssuming the office.

One may question the degree to which var-
jous aspects of the current disclosure and relat-
ed requirements truly 2dvance official integrity

and public confidence therein. Personally, I be-

lieve that, with little if any cost to achievement

of these objectives, some modifications in the

scope, detail and rigidity of present law can be
made that might lessen the pain, financial and
otherwise, for qualified individuals who wish to

The press raised
Questions
regarding
Attorney General
William French -
Smith's severance
pay as an outside
director of a
corporation.

»
2
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If 2 nomination
runs into
difficulty. you
don't want to
“have to undo a
*“finalized™
termination
agreement.
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enter public 'service.. The t)'pe of idea worth
-exploring might include, far example, providing
for deferral of capital gains hability for persons

- required by conflicts-of-interest rules to divest

- T
e DY ey o~
s el
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themselves of significant stock holdings. Right
now, however, very detailed and very publi¢
financial disclosure is an integral part of the
present appointment process, and is something
each prospective nominee must be prepared to
face. . .

4) Senate Confirmation ‘

Obviously, the Senate confirmation proces
mvolves 2 mumber of political .considerations
that are not central to the present inquiry. As to
these. an Administration nominee will receive
personal and expert guidance and attention from
'the White House Office of Legislative Affairs,

However, many of the concerns addressed
earlier in the appointment process do carry for-
ward into the Senate. As mentioned above, the
financial disclosure report will be tumned over to
the relevant Senate Committee, znd the FB]
report will be availzble .to its Chairman and
Ranking Minority Member. Also, each Commit-

C 2ve its own riles and proceihures, and
"7 questionnzire. with respect
elaled ‘matters: This Guestion-
€. waich will citen rehash the data supplied
the"geseral finzncial disclosure report on file
withk OGE. mazy also become public. Finally,
there i5 the confirmation hearing ‘itself. which
¢z De anything from a short “love feas:™ toz
Proiracied. antagonistic public hearing, in which—
the procedures 2nd proiections of the couri-
Toum are lzrgely inapplicable.

Beicre leaving the subject of the Senate. 2
Worc of czution is in order for those who think
tha: “politics™ is all that “really counis” in get-
Unz 2 nomination confirmed. Politics is impor-
2at. of course: but the Senate tends to be
genuinely concerned about ethical issues as
well. If this statement is dismissed by the cyni-
cal rezder, he is simply mistaken. For the un-
convinced cynic. let me add that focusing on
“conflict of interest™ or similar problems is also a
perfectly good technique for defeating a nomina-
tion one opposes on political or policy grounds.
Thus. 2 candidate whose nomination may be
controversial must be especially careful to have
his financial house in order.

As is readily apparent from our overview,
today’s candidate for high appointive office must

o s,

———— e T LR T e

-fnal stages of Senate
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survive unprecedented scrutiny
vate and financial life. Often,
presented about bow to resolve financial and
other issues, and on whether to 8o forward with
the nomination itself. Andlestomeforget, the

hard dedisions are

entireprooess—ﬁ'omthei:ﬁﬁalnmorsand_

Speculations about one’s candidacy through the
confirmation — js ob-
served and reported upon by the press.

Plainlxthiscanbeagruelingprocess. But it

- is often less traumatic in direct proportion to the
~degree one is prepared for it. There are

also a
fewspedﬁchintsﬂxatcanhelp.

Some hints for the board

The principel issues faced by 2 nominee’s
board of directors usually involve the various
finandial i

aretbemostoonmonones.Asniﬂbe
seen with respect to each, the best general
advice is to develop and adopt writien policies
ahead of time.. when
board of tailoring its
nience of 2 former emplovee who is
powerful government position. N

Severance pay, hke many other matters,
must be judged in light of federal criminal law
that prohibits supplementing the income of 2
public official — before. during. znd after ser-
vice. Thus. 21 severznce Payments must be
clearly and exclusively for past services to the
privzie enterprise. rather than being intended
10 “help out™ or “ezse the burden” of what is
usually a very significant ent in income for the
departing executive. The “past service™ ques-
tion is precisely the factual test applied by the
Department of Justice in these circumsiances.

Roswell Perkins, one of the few persons who
has written in this field, posed some 20 vears
ago the question a board should 25k itself in
reviewing 2 proposed severance pzyvment:
“Would we make the szme severance payment if
the corporate executive were leaving, with no
idea of returning, to accept the presidency of a
cullege or of 2 charitable foundation, or to enter
the ministry? If the answer js in the affirmative,
it is virtvally indisputable that there i= a legiti-
male severance payment.™ -

‘Perkins, The New Federal Conflici-bf-Initcrest Laue,
76 Harv. 1. Rev. 1113, 1139 (1953), *

Do one can accuse the ..,
decisions to sukt the cony: .ot
assuminga-- - -

of his past prj- -



-

- -

“ How con the board avoid problems and poten-

- tial public controversy in this area? I have two
suggestions. One, -adhere to the past practice of
the enterprise in dealing with equivalent execu-
tives lexving the corporation under ke circumn-
stances. or at least under other-*nonadversar-
ial” circumstances (i.e., where the severance
pavment was not intended to “buy the peace” of
someone being let go). The better option, ifit is
available. is to follow the corparation’s written
policy. hopefully adopted some years ago in a
“neutral” time, for determining severance pay
for a departing executive. If the enterprise does
not have such a written policy, develop one
before the problem arises. One may even con-
sider heving the Office of Government Ethics
review the policy, again in 2 “peutral” time

As zn zside, this policy should address not

PRESIDENTIAL APPOINTMENTS

.

only déﬁaftizig corporate exed:ﬁves. but also

members of the board itself:- Many will recall the mEnsrEe—wr——

questions raised by the press regarding Attor-
ney General William French Smith’s severance
pay as an outside director of a corporation. This
controversy had its roots in 2 very understanda-
ble and probably nof uncommon situation, in
which the corporation felt it had not adequately
compensated a board member in the past and
sought to do so upon resignation. The Attorney
General obviated further debate by returning
the payment; but the controversy might have
been avoided had the corporation been following
a reasonable, pre-existing, written severance
policy.

Moving expenses fall into much the same

‘category as severance pay. People moving from

the private sector are often surprised to learn

From Boardroom
to Cabmet Room

:-a partizklistzof Rezgan
s and the posist "'c\ helg with major
=8 beiore enicring government

Maleolm b.xldrwe Secrezny of Ccmr"erce
Ciic” Excentive Ofrafﬁ‘ Srozill e,

I-.idn.rd 1. DeLauer. Under Secretary of
.n “znse for Research znc Engineering
Exooeire Viee President, TRV Inc,

Guy W, Fiske. Deputy Scoretary of
L. e CINE
cxedive Viee Presidest and Dircctor,
Cu ivral Dynamics Corp.

Robert W, Mehle Jr.. Assisiant Secretary of
it Trezsury for Dumestic Finance
Scaciin Viee President. Dear: Wiiter Reynolds,
luc. .

Crair A. Nalen, President. Overseas Private
Invesiment Corporation . -
Ciwinizan of the Griswold Companies; ~
Jurwcrle, Chairman, Presideni and Dzrcdar.
> T! * Corp.

e

" Donald T. Regan, Secretary of the Treasury

Chairman and Chicf Executive Offzcer,
Merrill Lynch and Co. Inc.

John 8. R. Shad. Chzirman of the Securiies

_ Exchange Commission
Vice Chairman of thc Board, E. F. Hutton
Group Inc.

George P. Shultz. Secrewzry of St2te -
President and Direcior, Bechtel Corp.

Wi'Paul Thayer, Deputy Secretary of
Defense
Chairman and Chic! Exccutive Ofiicer, LTV
Conp.

Caspar W. Weinberger, Secretary of Defense

Gencral Counscl. Viee President an:d Dircctor,

Bechtcl Corp.

This Bst is-llustrative, not exhaustive. Also, a
number of Presidentiz! appointees to full-time
positions whose princigal private occupations
were in other fields — e.g., law — served as
directors of major corporations. In adcition, a
number of chairmen, chief executive officers,
presidents and other senior corporate officials
from different companies serve as Presidential
2ppointees to varicus part-time government
advisory boards and commissions.

The Washlngton
press corps is *
comprised of
highly skilled
reporters, for
whom the novice
is no match.

*
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that the Government does not pay such ex-
penses, which can be considerable when one

. _moves a family across the country and into the
. - Washington, D.C. housing market. But a prior
emplover's reimbursement of moving expenses

ception to the legal prohibition against supple-
mentation. By law, a government emplovee may
mﬁtﬁ:uetopuﬁdpéteina‘bonaﬁdepeasion,
retirement, group life, health or accident msur-

‘ . ance, profit-sharing, stock bonus, or other em-
| =

is almost invariably considered a clear attempt  ployee welfare or benefit plan maintaineg by a
Floating your at illegal supplementation of government salary.  former employer.” However, while this permits
own nameis a  These issues, by the way, donot always arise  a departed executive 1o continue to be covered
tactic that meets  in a corporate context. I recall one appointee by a group health plan, for example, it should be

with indifferent
success at best.

who was presented with a gift of several thou- at his own expense. Beyond this, one should

sand dollars raised by friends and neighbors to
help defray the costs of moving. Resolution:
the gift was given to charity. It was clearly a
gift, rather than anything more siister, but was
-also ruled to be attempted supplementation of

-

Test of board’s action

Earned bonuses, vested stock rights and the-
like are, as a general matter, considered legiti-
mate and almost always may be retained. Prob-
lems frequently arise, however, when an ap-

seek specific guidance and advice, as retention
of some benefits can still create a conflict of
interest or otherwise inhibit both the former
emplovee and the corporation in future activi-
ties. Also, if the particular fringe benefit is not
considered *“bona fide” within the meaning of
the statute, or otherwise fails to qualifv for the
statutory exception, its retention may be
deemed an fllegal supplementation.

When making plans to terminate the relation-
ship with 2 valued emplovee about to enter
public service. remember to make most, if not
all, arrangements contingent on confirmation.

pointee is lezaving before the normal time for
+=n2WETGNG these benefits. As a rule of thumb. a
& o:R0are shoulé siraii Jook 16 pasi prectice as 3

At times, evena nomination that seems certain
10 be made and confirmed withou: controversy
or other difficulty may nun aground on the hid-

' .., Euide, znd ‘should institute en corporate  den shoals of politics. When this happens. pne-- i
. = PoBEY on the subleci, Justremember — the doesn't want 10 have to undo a lot of 2finzlized” -- - 1+

s.will be wheiher the board's zction refiects
.27 2warc fOr past Services: and whether the

bozrc is coing something jor one going mio
Governmen:t service that it woulé not do for
Gihers.

Deferrec payments of 2 corporation’s obliga-
ticns {0 2 departing executive can be made, if
the 2mount 2nd terms are reasonzble. Such zr-
rar.gemenis zre reviewed on an ad hoc basis.
For example. pzymenmt of 8150000 severance
PeY Lver two czlendar years may be reasonzble;
perment of z fived sum each vear for four vears
may smeck of supplementation and give rise to
renewed questions as to the validity of the sev-
erance award itself,

In any event, deferred pavments should al-
ways be evidenced by a note or other formal
instriment. making it clear that the right to the
peyments is fixed, and that the amount is not
subject, 10 fiuctuation with the rise or fall of the
corporzation’s fortunes. This avoids_ potential
charges of conflict of interest based on the the-
ory that the public appointee retzins a de facto
interest in the financial well-being of his former
corporate emplover. Co
Some fringe benefit plans are a stat utory ex-

- -
-

 termination agreements. Also, mzking qarrarige-is hefore 4

ments contingent on confirmation aliows the
employvee comtinoed and legitimzte access to
torporate faciities (e.g., aircraft) and person-
nel. without the board rousing the ire of the
company’s shzreholders.

Hints for the appointee

Now for some advice 1o the prospective ap-
pointee. It is impossible to set down a complete
Est of “dos and don'ts™ for candidates for ap-
pointive office, just as it is impossible to “teach”
good judgment by Writing an article. However,
the items noted below provide general guidznce
and may also help one avoid some of the more
common raistakes. -

Today, of course, a fundamental question is
what constitutes a “conflict of interest.” By and
large, the answer is exactly what common sense
and the plain meaning of the words suggest.
Specifically, a conflict of interest will exist when-
€ver a government official has a personal inter-
est (finandial or otherwise) in 2 matter with
which he must deal as part of his official respon-
sibilities. Thus, if one has 2 continuing financial
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interest in a former corporate employer, and is
presented with arrissue that may have an impact

- {direct or indirect) on the fortunes of that corpo-

ration. a conflict exists and either divestiture or
“recusal” (i.e., withdrawal from any part in the
decision} will be required. -

It is important to remember that interests
held by a spouse or dependent children can also
create a potential problem. Likewise, as a prac-
tical matter it is just as important today to avoid
the appezarance of conflict. Experience has
shown time and again that this can be equally as
embarrassing and newsworthy as an actual con-
fiict. 1 have heard it suggested, -only half-joking-
Iy, that the rule of thumb to follow is. “Do you
wan: 1o read about this in the Washington Post?”
On a more substantive note, appearance can
have z ree! impact on public confidence in the
integrizy of Government.

D e e

Should You Retain
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" Ahthough the general concept of conflict of
mterest is fairly straightforward, and much in
this area depends on simple good judgment, one
should also keep in mind that there are simple
federal statutes — some of which impose crimi-
nal penalties — and standards of conduct regula-
tions applicable to federal employees. The regu-
lations can be very detailed, and will vary widely
from one department or agency to the next.

We all know the adage that “ignorance of the
Iaw is no excuse,” and this is espedially true
when one is about to enter public service and
the public spotlight. Good sense and good judg-
ment are critically important, but should not be
trusted to do the job alone.

A serious candidate for an appointment should
be sure that he is familiar with applicable laws
and regulation. The obvious first step is assem-
bly of such matenials for review, a t2sk where

" assistance in these areas frees the cancidate to
_study subsiantive briefing materials ané handle

_personal matters. In addition, the professional

Le——Ccan-serve-as a lizison with accountants. the

ahpas
'th-;«'—r:' estion-ofien an=-—= ~SheulG one -
roigssional agsistznce®” As to jegal.
persenit mng fmancial meiters. the answer wili
vary, '

I7 & candidzte has 2 refztively simple fnancial
pinsre shot which no coptroversy is kely 1o

¢ in ihe confirmation process. ouiside

2ssistznce is probebly umnecessary. The White
H-t;.:s n¢ Executive Branch officials who assist
&ry.iniens are experienced specizhists. and will

B ;e be zble 10 hencle any questions
“that moy come up. Likewise, they are fully
pripered 2ad equipped 1o dezl with most
“pulitical” aspects of a nomination.

However. if the finencial arrangements are
compiey or controversy is likely. the candidate
should serivosly consider retzining the services
of 2 professionzl. This is important because one

will newt 1o be especially careful that forms are
prepesiy completed. facts are correctly
assumbicd, “blind trusts™ or other
arrzngements comply with all legal
reqmr:‘ucmc znd so forth. Also, profess:onal

Tl Ll White House. Senzte staff. OGE and even the
==y finZmediz. without the candidate’s becoming
'-“m\,c‘\ :cm the 2ppomiment.. “bqg:ec ;0own in decisions and details sbout

-+ coraplex financial 2nd legal matters.

As z pracuical matter. the candidate with a
complicated financiz! picture or controversizl
zppomiment must remember that the first
obligation of the Counsel 10 the President’s
Office s 1o its clienz, the President. Ordinarily,
this does not lead to any problem, 25 our goals
anc the candidate’s are mutual; but the
candidete facing difficuit financial ang other
gecisions mey fing it worthwhile — and
comforting — to have his own counsel in all
deliberations.

The question “Who to choose" can be more
difficult to answer. Washington is full of lawyers.
A recent report stated that one of every eight
employed adults in the nation’s capital is an
attorney; the next highest percentage is found
in New York City. where the figure is one in

272. This does not mean, however, that-all D.C.
lawyers kiiow their way around town. Seek the
advice of those you know and trustin ~ ~. °
W ashmgwn. and choose judiciously.

‘ Fred F zfldmg

— i e e n

s
The candidate
may find it
worthwhile and
comforting to
have his own
legal counsel in
all deliberations.
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People are often
surprised to learn
the Government

~does not pay

moving expenses.
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---SidereC.. who is.on the “shori list.”

in which he previously personally and

the assistance of the corpmétion’s general coun-
sel will be helpful. The most important general
statutes are listed in the footnote below.? OGE

. and the “ethics officer” of the department or

agency can point one to the specific regulations
relevant to any particular appointive position.

A final pomt in the conflicts of interest area is
that some rules apply even after one leaves
Government service. These post-employment
Testrictions — some of which apply for life —
are intended to prevent abuse of previous public
service for subsequent private gain. The White
House Counsel's Office gives each prospective
appointee a lengthy memorandum on this sub-
ject (see sidebar). This, too, is an area that one
may want to review with the corporation’s gen-
eral counsel or his own lawyer before making an

.irrevocable commitment to accept an appoint-

ment. :

Floating one’s own name

Another major problem faced by many poten-
tiz appoiniees is dealing with publicity — espe-

‘ _ . cialy publicity arising bg;’ng g {ormgl announce-
rarenroinMERLORNOMmnation has been made by the White

House: The filing of anv mzior Government

« su:PGS. 1 2hwersssurroondes By . gréat deal of

-Speculztion 2 rumors zhout who,is being con-

whose
chances hzve been kille€ by whom. and so on.

T, ___ DIRECTORS ( BOARDS

Sometimes, an individua! will purposely ficat his
own name in the hope of creating favorzble
momentum and keeping competition away — 2
tactic that, in my experience, meets with ingif-
ferent success at best. -

If one is being seriously considered for an

“important job, the best advice I can give him angd

his corporate employers is to keep a low profile
andnottoimnpﬂ)em'ihereareanynmnher
of reasons why this is the wiser course.

Sometimes, something will come up in the
FBI investigation that will cause 2 name to be
dropped from consideration. Or one may volun-
tarily withdraw because required financial ag-
justments are too costly, or because some fam-
iy problem has developed. In any event, if a
nomination does not go forward after an individ-
ual has made it publicly known that he is “the”
candidate, he not only will suffer considerzble
embarrassment, but may also be plagued for
years by speculztion as to the “real” reason the
appointment Soundered.

In addition, one must remember — to return
to our earlier “courtship” analogy — that for

every appoiniee there is usualiv more than one |
“disappointed suitor.” Premau;re dis¢losure -

“The key statutes are 18 U.S.C. §8§207-09 and the

Ethics in Government Act of 1978, Pub. Li-Np 0505, booe

521, 92 Szt 18385, as amended, much of whichis ©
codifiecat 5U.S.C. App. L :

-

gre—

Trre—

Life After the
White House:
Four Prohibitions

The postemployment restrictions applicable to
former government employees are set forth in
18 U.8.C. § 207, which was dramatically
broadened by the Ethics in Government Act of
1978. Although the full story is fairly
comnplicated (as is often the case with laws of
this sort}, the four basic prohibitions can be
summarized 2s follows: T

13 First, the former government employee is
barred for life from acting as a representative in
any particular matter involving specific parties

-e -

e e S U
substantially participated during government
service. .

L Second. there is a two-vear restriction on
acting as a representative in any particular
matter for which the emplovee had official
respornisibility during his last year of government
service. - —~

J Third, certain senior government employees
are under a two-vear restriction afier leaving
government service against assisting in
representation by making 2 personal appearance
before a government agency in connection with
any matter in which the former senior employee
could not act as‘an actua! representative.

D3 Fourth, there is a one-year prohibition (also
known as the “cooling-off period”) against acting
2s a representative in any matter pending
before one’s former government a ZEnCy.



PRESIDENTIAL APPOINTMENTS
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n'm_\-' givea competitof whose ambitions exceed

his honor the charice to lobby against an appoint-
ment. which may include attempts to create
controversy about the tentatively selected can-
dicate. People do take competition for public
oifice seriously — in some- casés, much too
seriously. As any history buff knows, President
James A. Garfield was actually assassinated by a
“disappointed office seeker™ Obviously, one’s
life won't be on the line; but talking too much
and too early could expose vour character and
reputation to unfair attack.

The bottom line is that the timing, plannmg
and execution of public announcement of 2 nomi-

nation should be left to the professionals. It is
the President’s prerogative 10 control the timing
and impact of his own appointments, and he and
his advisers are much better placed than most
nominees to know when and how 2 selection
shouid be mzde public. The candidate should

kmit his discussions about the job 1o his immedi-

te f..mih "to those within the corporation who
nee< 10 be alerted to the possibility. and to very

c‘o-e friends w ho=e discretion one trusts implic-
i the candidaie znd his board of

S 3-deal.avith: the * DrOSpective ap-
'nna-; i L.‘«~,.-.~ne':ed Todnow; basis. '

hert. both

Slusely 'clc'.en p"b:l: T &ovolves. dealing
with coirovérsy, which sometimes dev elops
Guaring the clezrance or the confrmation pro-
cess. VWhen this happens. it is importzmt to re-
m-i:; =i and objective. The candidzte has been
£3tcl 1o mzke full disclosure 1o the White
a8z o Loy potential probiems. If he has done
";:Z the White House has mazde z dedsion to

T 'erd. he can expect the &t support of the
tivn both in the press anc on Capitol
ndigate has helc back critical informa-

tion. heweve?, there will abvicusly be a reeva-

. lu..xc-n. Like most people, we don't like “sur-
prises.” .

Hg Te. &7 in dealing with publicity, it is best to

st the prufessionals, rather than relying on

:13?
..m :

wn
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e o ';.’
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prodebly unfemiliar 2rena. The judgment calls
ere ofien berd, end someiimes must be based
30t ealy anwhat seems “fair™ but zlso on what is
";m'i.iu.?. rezlistic.” But remember, a2 nomina-

tiun.means that we believe our candidate is right
!'o' the position: and once the nomination has

been mrge. 1he President’s repmataon is on the -

s good judgment in what is a difficult and-

line along with the mnd:dates In short, for
reasons of substance, policy; loyalty and all the
rest, we do not lightly back away even from our
nominees who become controversial, as long as
they have played straight with us.

Onecanalsohelplﬁmselfinthem:dstof
controversy by remembering that a story can
only run a few days, uniess there are additional
facts to be reported. One should not keep a
story “alive” by his own statements, unless it is
vital to get the other side in print_to put the
controversy in proper prospective. Again, trust
the judgment of the professionals. The Washing-
ton press corps is comprised of highly skilled
reporters, for whom the novice is no match.
Their job is to find the news, but it is not the
candidate’s job 1o create it. '

Best prepared fare the best

Looking back on what I have written, I am .

concerned — as | often am after speaking on

- this subject — that 1 am dxscomagmg talented
"people from entering public service. _
t is not my purpose. Rather, 1

Obrviously.
2m convinced that those who are most success-

- Jul in the transition from privaie enterprise to

public service are those best prepered for what
that transition entails. Armed with that knowl-
edge. they are almost zlwzys betier equipped to
avoid problems that. in zddition to making the
appointment process itse more peinful, con
lessen thelr effectiveness in cffice. The person
who-fears the burdens of entering public life
might also be encouraged 1o know thzt hun-
dreds of 2ppointees over the lzst two vears have
successiully faced the challenges described in
this article. -

From a larger perspective, it is important to
rememoer that our nation has 2 tradiion of
“citizen soldiers™ ané “citizen public servants”
— individuals who have beer willing to put 2side
their prrrate bves and, noththstmdmg the
costs in money, personal privacy and all the
rest. put their talents and energies 10 work for
the country that has sc richly blessed us all.

It is'essential that this tradition, which is one

of America’s greatest strengths, be preserved. -
The observation of Plato some 23 centuries ago "

is no less true today: “The pumshment of wise

men who refuse to take part in the affairs of
government is to live under the government of

unwise r_nen." =

The confirmation
hearing itself can
be anything

from a short

“*love feast” to

a protracted,
antagonistic
public hearing.

*
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